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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Whole Foods Market IP, L.P.

Granted to Date
of previous
extension

09/18/2013

Address 550 Bowie Street 6th Floor
Austin, TX 78703
UNITED STATES

Attorney
information

Jered E. Matthysse
Pirkey Barber PLLC
600 Congress Avenue Suite 2120
Austin, TX 78701
UNITED STATES
jmatthysse@pirkeybarber.com, smeleen@pirkeybarber.com,
cgraff@pirkeybarber.com, drausa@pirkeybarber.com,
tmcentral@pirkeybarber.com

Applicant Information

Application No 85812336 Publication date 05/21/2013

Opposition Filing
Date

09/18/2013 Opposition
Period Ends

09/18/2013

Applicant 365 LABORATORIES, LLC
19555 NE 10th Ave
Miami, FL 33179
UNITED STATES

Goods/Services Affected by Opposition

Class 005. First Use: 2012/11/25 First Use In Commerce: 2012/11/25
All goods and services in the class are opposed, namely: Dietary and nutritional supplements used
for weight loss; Vitamins

Grounds for Opposition

Priority and likelihood of confusion Trademark Act section 2(d)

Dilution Trademark Act section 43(c)

Marks Cited by Opposer as Basis for Opposition

U.S. Registration
No.

2062177 Application Date 09/14/1995

Registration Date 05/13/1997 Foreign Priority
Date

NONE

http://estta.uspto.gov


Word Mark 365

Design Mark

Description of
Mark

NONE

Goods/Services Class 003. First use: First Use: 1996/01/00 First Use In Commerce: 1996/01/00
skin and hair care products, namely, hair shampoo, hair conditioner, skin
cleanser, [ facial scrub, skin astringent, skin moisturizer and night cream, ] skin
moisturizing lotion, [ bath oil ][ and bubble bath ]

U.S. Registration
No.

2062176 Application Date 09/14/1995

Registration Date 05/13/1997 Foreign Priority
Date

NONE

Word Mark 365

Design Mark

Description of
Mark

NONE

Goods/Services Class 005. First use: First Use: 1996/01/00 First Use In Commerce: 1996/01/00
vitamins and dietary food supplements

U.S. Registration
No.

3318926 Application Date 03/24/2003

Registration Date 10/23/2007 Foreign Priority
Date

NONE

Word Mark 365 EVERYDAY VALUE

Design Mark

Description of
Mark

NONE

Goods/Services Class 005. First use: First Use: 1998/12/00 First Use In Commerce: 1998/12/00
Vitamins, vitamin supplements, mineral supplements, nutritional supplements,
herbal supplements, dietary food supplements, nutritional drink mix for use as a
meal replacement or supplement, meal replacement powders, nutritional food
bars

U.S. Registration
No.

4094216 Application Date 02/20/2008

Registration Date 01/31/2012 Foreign Priority
Date

NONE

Word Mark 365 EVERYDAY VALUE

Design Mark

Description of
Mark

The mark consists of the colors green, yellow, orange and blue appear in the
four squares depicting the four seasons along the top of the mark. The color
black appears as background to the lettering and numerals, which are depicted
in white.

Goods/Services Class 003. First use: First Use: 2009/08/00 First Use In Commerce: 2009/08/00
A full line of personal care products, namely, hair shampoo, skin soap, facial and
skin lotions, hair conditioners, bath and shower gels, essential oils for personal
use, facial and skin moisturizers, skin cleansers, liquid soap, bar soap, body and
skin creams
Class 005. First use: First Use: 2008/07/00 First Use In Commerce: 2008/07/00
A full line of vitamins and supplements for human consumption, nutritional drink



mix for use as a meal replacement or supplement, dietary food supplements
Class 029. First use: First Use: 2008/12/00 First Use In Commerce: 2008/12/00
Dairy products excluding ice cream, ice milk and frozen yogurt; a full line of food
products, namely, meat, fish, seafood, cheese, processed, canned, dried and
preserved fruits and vegetables, soups, fruit sauces, namely, applesauce and
cranberry sauce, potato and fruit-based snack foods, potato and fruit-based
chips, frozen fruits, processed tomatoes, frozen potato dishes, processed
beans, eggs, dried fruit, processed nuts, trail snack mix made primarily of nuts,
nut butters, jams, fruit spreads, olive oil, cooking oil, canned tuna, milk, half and
half, cream cheese, soy-based and rice-based food beverages used as a milk
substitute, cheese, yogurt, fruit or vegetable based snack foods, and prepared,
packaged and frozen meals consisting primarily of meat, fish, poultry, or
vegetables
Class 030. First use: First Use: 2008/09/00 First Use In Commerce: 2008/09/00
Confectionery, namely, bakery desserts, chocolates and chocolate based ready
to eat candies and snacks, cookies, frozen confections; bread, pasta,
confectionery, coffee, cocoa, tea, processed herbs, spices and seasonings,
processed cereals, processed grains, macaroni and cheese, processed
popcorn, corn-based chips, flour-based chips, cheese flavored puffed corn
snacks, pretzels, crackers, salad dressing, mayonnaise, ketchup, mustard,
relish, natural sweeteners, honey, pasta sauce, vinegar, salsas, pizza, cereal-
based snack foods, wheat-based snack foods, whole grain and dry fruit bar,
frozen fruit bars, ice cream, sorbet, cookies, waffles and frozen dinners
consisting primarily of pasta or rice, tomato paste; trail snack mix made primarily
of chocolate; tomato sauce; unpopped popcorn; tea and coffee based
beverages, namely, tea, coffee, teas flavored with fruit juice
Class 031. First use: First Use: 2008/04/00 First Use In Commerce: 2008/04/00
A full line of unprocessed cereals, fresh fruits and vegetables, unprocessed
beans and rice, unprocessed grains for eating
Class 032. First use: First Use: 2008/08/00 First Use In Commerce: 2008/08/00
Non-alcoholic beverages with tea flavor; non-alcoholic carbonated, malt, and
fruit juice beverages; fresh and concentrated fruit juices, aloe vera drinks,
sparkling water, juice, and spring water and bottled drinking water
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Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /JEM/

Name Jered E. Matthysse

Date 09/18/2013












